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Name & Address of The Appellants

M/s. Hasmukhlal Jayantilal Co.
‘Ahmedabad

wmmﬁmmﬁmwmﬁmmmam
Hqpar g ,

Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in
the following way -
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Appeal To Customs Central Excise And Service Tax Appellate Tribunal :-
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Under Section 86 of the Finance Act 1994 an appeal lies to :-
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The West Regional Bench of Customs, Excise, Service Tax Appellate Tribunal (CESTAT) at O-
20, New Mental Hospital Compound, Meghani Nagar,Ahmedabad — 380 016.
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(i) The appeal under sub section (1) of Section 86 of the Finance Act 1994 to the Appellate
Tribunal Shall be filed in quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the
Service Tax Rules 1994 and Shall be accompany ed by a copy of the order appealed
against (one of which shall be certified copy) and should be accompanied by a fees of Rs.

1000/~ where the amount of service tax & interest demanded & penalty levied of Bs: 5k khs_or
less, Rs.5000/- where the amount of service tax & interest demanded & p ?‘: }
more than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/- wh Fé"h I
service tax & interest demanded & penalty levied is more than fifty Lakhs r X




crossed bank draft in favour of the Assistant Registrar of the bench of nominated Public Sector Bank
of the place where the bench of Tribunal is situated.
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(iii) The appeal under sub section (2A) of the section 86 the Finance Act 1994, shall be filed in
Form ST-7 as prescribed under Rule 9 (2A) of the Service Tax Rules, 1994 and shall be
accompanied by a copy of order of Commissioner Central Excise (Appeals){OlA)(one of which shall
be a certified copy) and copy of the order passed by the Addl. / Joint or Dy. /Asstt. Commissioner or
Superintendent of Central Excise & Service Tax (O10) to apply to the Appellate Tribunal.
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2. One copy of application or O.1.0. as the case may be, and the order of the adjudication
authority shall bear a court fee stamp of Rs.6.50 paise as prescribed under Schedule-| in terms of
the Court Fee Act,1975, as amended.
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3. Attention is also invited to the rules covering these and other related matters contained in the
Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982.
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4, For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount

specified under the Finance (No. 2) Act; 2014 (No. 25 of 2014) dated 06.08.2014, under section 35F

of the Central Excise Act, 1944 which is also made applicable to Service Tax under section 83 of the

ginance Act, 1994 provided the amount of pre-deposit payable would be subject to ceiling of Rs. Ten
rores,

Under Central Excise and Service Tax, “Duty demanded" shall include:
(@ amount determined under Section 11 D;
(i) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

= Provided further that the provisions of this Section shall not apply to the stay application
and appeals pending before any appellate authority prior to the commencement of the
Finance (No.2) Act, 2014,
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4(1) In view of above, an appeal against this order shall lie before

payment of 10% of the duty demanded where duty or duty and penalty
penalty, where penalty alone is in dispute.

%

o,

<t COMM,S




F.No. V2(ST)305/A-11/2016-17

ORDER-IN- APPEAL .. ;.

1. This order arises out of the appeal filed by M/s. Hasmukhlal
Jayantilal & Co., 28, Shivam Estate, Nr. Ujala Circle, Sarkhej, Ahmedabad
(hereinafter referred to as the “said appellants”), against the Order-In-
Original No. SD-04/20/AC/2016-17 dated 27.01.2017 (hereinafter referred
to as the “impugned ordef“’)‘passed by the then Assistant Commissioner of
Service Tax, Division-IV, Ahmedabad (hereinafter referred to as the

“adjudicating authority”).

2. The facts of the case, in brief, are that the appellants are engaged
in providing taxable services under the category of ‘Maintenance or Repair
Services and GTA Service’ and hold a valid Service Tax Registration
number AAAFH9452KST001. During the course of audit, it was observed
that the appellan'ts were providing the services of tangible goods as well as
‘Renting of Immovable Property’, besides the services mentioned above. It
was also noticed that they had not discharged their Service Tax liability on
the income from these services. However, the income earned under the
said heads was included in the total income of the appellants in the books
of account of the relevant period. On reconciliation of the amount of
taxéb!e income .in their books of account viz. Balance Sheets/ Income
Ledgers vis-&-vis the taxable value declared in the ST-3 returns, it was
revealed that.the appellénts had short paid Service Tax to the tune of E4
6,37,802/- during the period from 2011-12 to 2014-15. Thus, a show

" cause notice, dated 01.08.2016, was issued to the appellants which was

adjudicated by the adjudicating authority, vide the impugned order. The
adjudicéting authority confirmed the demand of Service Tax of %
6,37,802/- under the proviso to Section 73 of the Finance Act, 1994. He
also ordered the appellants to pay interest under Section 75 and imposed

penalty under Sections 77 and 78 of the Finance Act, 1994.

3. Being aggrieved with the said order, the appellants preferred the
present appeal before ‘me. The appellants argued that M/s. ABCTCL was
providing the service of renting of vending machines to their clients on

which they were charging Service Tax and the appellants had merely
collected the payment on behalf of M/s. Amalgamated Bean Coffee Trading
Company Ltd. (hereinafter referred to as “M/s. ABCTCL”). Thus, __the
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authorized distributors of M/s. ABCTCL for the supply of tea/coffee and
other beverages. They purchased goods such as sugar, coffee bean etc.
from M/s. ABCTCL and sold such goods to other parties by discharging the
applicable VAT. The appellants argued that they were acting as pure
agents and had a contractual agreement with M/s. ABCTCL and therefore,
the amount received was not included in the taxable value of the
appellants. Further, the Aappellants argued that M/s. ABCTCL had charged
Service Tax and deposited the same in the government exchequer. The
said amount used to be collected by the appellants from the customers of
M/s. ABCTCL on behalf of the latter. Therefore, if the said amount was
already subjected to Service Tax and included in the bill, Charging Service
Tax again on-the same would certainly amount to double taxation. They
further claimed that the departmental audit is ultra vires the provisions of
the Finance Act, 1994. This is because an audit can be conducted only by
a Chartered Accountant or Cost Accountant in terms of Section 14A and
14AA of the Central Excise Act, 1944.

4. Personal hearing in the case was granted on 11. 10.2017, and
Shri Bishan Shah, Chartered Accountant, appeared before me on behalf of
the appellants. Shri Shah reiterated the contents of the grounds of appeal
already submitted before me. He submitted before me a letter dated
28.01.2017 received from M/s. Coffee Day (formerly M/s. ABCTCL) which
points out that no consideration has been paid to the appellants for this
service and the amount collected by them on behalf of M/s. ABCTCL is
without consideration and included Service Tax. Shri Shah requested me
to grant some time to him to enable him to submit a CA certificate in this

regard.

5. I have carefully gone through the facts of the case on records,
grounds of the Appeal Memorandum and written submissions made by the
appellants. I find that the appellants are authorized distributor of M/s.
ABCTCL (now M/s. Coffee Day) for supply of tea/coffee and other
beverages. The- appellants have pleaded before me that they were
coliecting rent from the respective clients (users of the vending machines)
on behalf of M/s. ABCTCL. In support of their claim the -appellants have
submitted before me copies of some of the contracts between M/s.
ABCTCL and the users of the vending machines. Further, they have
submitted copies of some debit notes addressed to certain users of
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quite evident from the above documents that the -appellants were only
collecting the rent of the vending machines on behélf of M/s. ABCTCL. The
appellants have further submitted, before me, a letter from M/s. Coffee
Day (formerly M/s. ABCTCL) stating very clearly that the appellants were
collectin'g the said rent on behalf of M/s. Coffee Day. It is further
mentioned in the said letter that M/s. Coffee Day were paying Service Tax
on such rent charges. This manifests the fact that the rent collected by the
appellants was straightway transferred to the account of M/s. ABCTCL who
in turn, being the beneficiary of the said rent, paid Service Tax on the
same. Therefore, once Service Tax has already been paid on the rent,
same cannot be demanded on it as this would result to double payment of

Tax which is quite uncalled for.

6. In view of my foregoing conclusions, I set aside the impugned order

and allow the appeal in above terms.
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7. The appeal filed by the appellants stands disposed off in above

terms. .
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To,

M/s. Hasmukhlal Jayantilal & Co.,
28, Shivam Estate,

Nr. Ujala Circle, Sarkhej,
Ahmedabad-382 210.

Copy to:

1) The Chief Commissioner, Central Tax, Ahmedabad.

2) The Commissioner, Central Tax, Ahmedabad (South).

3) -The Dy./Asst. Commissioner, Central Tax, Division-VIII (Vejalpur),
Ahmedabad (South).. '

4) The Asst. Commissioner (System), Central Tax, Hqg, Ahmedabad
(South).

5) Guard File.

6) P. A. File.
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