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Passed by Shri Uma Shanker sCommissioner (Appeals)
Arising out of Order-in-Original No SD-04/20/AC/16-17 Dated 21.01.2011 Issued

by Assistant Commr STC, Service Tax, Ahmedabad

al4t<i1cndf cITT -.,r+r "qcf -qm
Name & Address of The Appellants

M/s. Hasmukhlal Jayantilal Co.
Ahmedabad

~ ~~~~ al{ ft anfa Ufa qf@art at srfl RfRra Tar a a
par &:
Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in
the following way:-

-mllT ~~. ~~ i:;cf~~~ qJf ~:
Appeal To Customs Central Excise And Service Tax Appellate Tribunal :-

~~,1994 cBl" 'cfffi 86 cf> afaTrn~ qJf ~ cf> -qffi cBl" \i'IT~:
Under Section 86 of the Finance Act 1994 an appeal lies to :-

~~ -qto ft zfen, qr zca vi ?hara or4tr ,ruff@rvT 3-TT. 20, ~ ~~
i51ffttcC'l ct>A.Ji'3°-s, ~ -.:rrR, \:$-Jl5'-lc(lcillc(-380016

The West Regional Bench of Customs, Excise, Service Tax Appellate Tribunal (CESTAT) at 0-
20, New Mental Hospital Compound, Meghani Nagar,Ahmedabad - 380 016.

(ii) a4l#ta nzaf@raw at fa4tu 3tf@rm, 1994 cBl" 'cfffi 86 (1) cf> afaTrn ~~
Pllll-litj(>1"j, 1994 fur 9 (1) cf> 3ia«fa eiffRa nrf ~.tr- 5 "B ~ ~ "B cBl" \i'IT
#if vi u arr fG 3mag # fag 3rq al nu st seat 4Rei
aft sft a1Reg (Gr a yaurm i?rfi) 3tR x-ITl!:f B fGra en ii znnrf@raw at 5zqft fer
%, cIBT afdu~a a a #a r?.llll4"1c1 a zrzra «Rrzr a aifha an rr # xillf
j Grei hara al nit, ans at wr 3iR wnm <Tm~~ 5 ~ m \Nffi "cjjl{ i cffii ~
1000/- #$)r ftaft ref ara at in, an wr 3iR wnm <Tm~~ 5 ~ m
50 ~ OCP "ITT m ~ 5000 / - #ha hat ihft uef hara al ni, anur #t lWT 3lR wnm <Tm
f T; so al4 zTT \Nffi \TllTeJ t azi 6T; 10000 /- ffl~ i?rfi I

(ii) The appeal under sub section (1) of Section 86 of the Finance Act 1994 to the Appellate
Tribunal Shall be filed in quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the
Service Tax Rules 1994 and Shall be accompany ed by a copy of the order appealed
against (one of which shall be certified copy) and should be accompanied by a fees of Rs.
1000/- where the amount of service tax & interest demanded & penalty levied of . s·Ja~kh~ or
less, Rs.5000/- where the amount of service tax & interest demanded & P. JJeYt1!~r.~i~
more than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/- wh ie 'W
service tax & interest demanded & penalty levied is more than fifty Lakhs r ~eN in rt t°f

I;)" :t~.d:it~ 0: ~Ee» CE? g£±-. i ·~.,.,~ ~ t·-:11\i✓., .,,., ... "'"ef· ~.!J /@ ".os"#/
•.._,_J:__.,./



crossed bank draft in favour of the Assistant Registrar of the bench of nominated Public Sector Bank
o{the place where the bench of Tribunal is situated.

(iii) f@fta rferzm,1g94 t err so el sq-arr3ii vi (2) Cf; 3Rfl@ 3N@~ f.i4'llt1C'1l 1994 Cf; frr<fll' 9 (21;/)
ct; 3Rflffi mffm tJiJ1'T g.l.-7 ii al ur maf via mr nga,, a€ta snr zyca (rfh) er; 3lrn'T ~~(CIA)(
~ ~ wrrfum ffl -Mr) 3iR 0

3fCR
3rrzgri err / s 3mgr rrr A2I9k k€tasn zyca, r@#a mrznf@raurt smha aw d fr2r 2 §1;/ 3lrn'T
iOIO) ct! >ffcr 'llwfr -Mr I

(iii) The appeal under sub section (2A) of the section 86 the Finance Act 1994, shall be filed in
Form ST-7 as prescribed under Rule 9 (2A) of the Service Tax Rules, 1994 and shall be
accompanied by a copy of order of Commissioner Central Excise (Appeals)(OIA)(one of which shall
be a certified copy) and copy of the order passed by the Addi. / Joint or Dy. /Asstt. Commissioner or
Superintendent of Central Excise & Service Tax (010) to apply to the Appellate Tribunal.

2. remiif@ra =nzn zyc tfefm, 197s al raf w srgqat--1 Cf; siafa Raffa fag srur e 3r gi Perra
IDmm er; 3at t uR R 6.5o/- tffi ar +nara ya feaz m& "tl1ITT I

2. One copy of application or 0.1.0. as the case may be, and the order of the adjudication
authority shall bear a court fee stamp of Rs.6.50 paise as prescribed under Schedule-I in terms of
the Court Fee Act, 1975, as amended.

3. vim zge, ur yea v hara arft#tu znrneror (arf@fer) frat, 1982 it affa vi srn ii@er amcit clil'
pf#Rea aa 'tll"R f.rwrr ~ 3lR 'lfr cirR 3Tfcrn1ffi fcl;m "1@T % I

3. Attention is also invited to the rules covering these and other related matters contained in the
Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982.

4. +fir eyes, a.4hr3na ercas vi haas3r41arr u@awr (ii ah# 3r4ii ami ii
ac4tr3en ere43rf@,fr,&g #r arr 39q#3iair fa#tzr«in-)3ff@,far&8(eg ftzin
29) fecia: o€.oc.2&9 sit Rt fa#tar 3rf@0fz1, &8&y r ar s h3iafahara at #fr +rart a{%,

"aar ff@aa#ta{q4.frsmr #ear 3farj , ar fagr arra 3iaira sam fls art 3rh@r2r
uffi c;tfatz+var@azt

#4tr3nraviParah3iiizinfar aglai fa emf@?
3 2

(0) arr 11 gt # 3ii fuifa as
(ii) ~ ~ cf;'J- <>Tl" dJ$ m;fc'f uffi
(iii) dz smr fzrraa a# fua 6 a 3iaiia 2r var

> 3?arf zag f# gr err <t mane fadr (i. 2) 3rf@1fer, 2014 h 3wara fas4
3r41#tzru@rartamar far7fr Prate 3r5ffvi 3r4atara=a&iztit

4. For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act; 2014 (No. 25 of 2014) dated 06.08.2014, under section 35F
of the Central Excise Act, 1944 which is also made applicable to Service Tax under section 83 of the
Finance Act, 1994 provided the amount of pre-deposit payable would be subject to ceiling of Rs. Ten
Crores,

Under Central Excise and Service Tax, "Duty demanded" shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

e> Provided further that the provisions of this Section shall not apply to the stay application
and appeals pending before any appellate authority prior to the commencement of the
Finance (No.2) Act, 2014.

4(1) iaaf i, sr 3mgr a sf 3rfl f@raur #mar szi rca 3rzrar areas zr vs
3 2

fcla1Ra tTT m 1!Tar~ 111r ~Wcn c);-10% a_prarc;:r tR 3rR~~'&"Us fcla1Ra tfl" C1Gf airs cfi" 10%
0rarerr#r5rraft?t

4(1) In view of above, an appeal against this order shall lie befo -- · on
payment of 10% of the duty demanded where duty or duty and penal ~. r
penalty, where penalty alone is in dispute. 0:.. B
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ORDER-IN- APPEAL .

1. This order arises out of the appeal filed by M/s. Hasmukhlal

Jayantilal & Co., 28, Shivam Estate, Nr. Ujala Circle, Sarkhej, Ahmedabad
(hereinafter referred to as the "said appellants"), against the Order-In
Original No. SD-04/20/AC/2016-17 dated 27.01.2017 (hereinafter referred
to as the "impugned order'') passed by the then Assistant Commissioner of
Service Tax, Division-IV, Ahmedabad (hereinafter referred to as the

"adjudicating authority").

2. The facts of the case, in brief, are that the appellants are engaged
in providing taxable services under the category of 'Maintenance or Repair
Services and GTA Service' and hold a valid Service Tax Registration
number AAAFH9452KST001. During the course of audit, it was observed

0 that the appellants were providing the services of tangible goods as well as

'Renting· of Immovable Property', besides the services mentioned above. It

was also noticed that they had not discharged their Service Tax liability on

the income from these services. However, the income earned under the
said heads was included in the total income of the appellants in the books
of account of the relevant period. On reconciliation of the amount of
taxable income . in their books of account viz. Balance Sheets/ Income

Ledgers vis-a-vis the taxable value declared in the ST-3 returns, it was

revealed that. the appellants had short paid Service Tax to the tune or
6,37,802/- during the period from 2011-12. to 2014-15. Thus, a show
cause notice, dated 01.08.2016, was issued to the appellants which was

adjudicated by the adjudicating authority, vide the impugned order. The

( adjudicating authority confirmed the demand of Service Tax of
6,37,802/- under the proviso to Section 73 of the Finance Act, 1994. He
also ordered the appellants to pay interest under Section 75 and imposed

penalty under Sections 77 and 78 of the Finance Act, 1994.

3. Being aggrieved with the said order, the appellants preferred the

present appeal before me. The appellants argued that M/s. ABCTCL was
providing the service of renting of vending machines to their clients on
which they were charging Service Tax and the appellants had merely
collected the payment on behalf of M/s. Amalgamated Bean Coffee Trading
Company Ltd. (hereinafter referred to as "M/s. ABCTCL"). Thus, the

appellants had only acted as mediator to collect and reimburs >
to · M/s. ABCTCL. The appellants further informed that the

·
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authorized distributors of M/s. ABCTCL for the supply of tea/coffee and
other beverages. They purchased goods such as sugar, coffee bean etc.
from M/s. ABCTCL and sold such goods to other parties by discharging the

applicable VAT. The appellants argued that they were acting as pure
agents and had a contractual agreement with M/s. ABCTCL and therefore,

the amount received was not included in the taxable value of the

appellants. Further, the appellants argued that M/s. ABCTCL had charged
Service Tax and deposited the same in the government exchequer. The
said amount used to be collected by the appellants from the customers of
M/s. ABCTCL on behalf of the latter. Therefore, if the said amount was
already subjected to Service Tax and included in the bill, charging Service
Tax again on the same would certainly amount to double taxation. They

further claimed that the departmental audit is ultra vires the provisions of

the Finance Act, 1994. This is because an audit can be conducted only by
a Chartered Accountant or Cost Accountant in terms of Section 14A and
14AA of the Central Excise Act, 1944.

4. Personal hearing in the case was granted on 11. 10.2017, and
Shr Bishan Shah, Chartered Accountant, appeared before me on behalf of
the appellants. Shri Shah reiterated the contents of the grounds of appeal
already submitted before me. He submitted before me a letter dated
28.01.2017 received from M/s. Coffee Day (formerly M/s. ABCTCL) which
points out that no consideration has been paid to the appellants for this
service and the amount collected by them on behalf of M/s. ABCTCL is
without consideration and included Service Tax. Shri Shah requested me

to grant some time to him to enable him to submit a CA certificate in this
regard.

5. I have carefully gone through the facts of the case on records,
grounds of the Appeal Memorandum and written submissions made by the
appellants. I find that the appellants are authorized distributor of M/s.
ABCTCL (now M/s. Coffee Day) for supply of tea/coffee and other
beverages. The · appellants have pleaded before me that they were
collecting rent from the respective clients (users of the vending machines)
on behalf of M/s. ABCTCL. In support of their claim the appellants have
submitted before me copies of some of the contracts between M/s.
ABCTCL and the users of the vending machines. Further, they have
submitted copies of some debit notes addressed to certain users of
vending machines for rent of the vending machines. The said debit
reflect that the rent was collected on behalf of M/s. ABCTCL. T
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o

quite evident from the above documents that theappellants were only
.:•

collecting the rent of the vending machines on behalf of M/s. ABCTCL. The
appellants have further submitted, before me, a letter from M/s. Coffee
Day (formerly M/s. ABCTCL) stating very clearly that the appellants were
collecting the said rent on behalf of M/s. Coffee Day. It is further
me·ntioned in the said letter that M/s. Coffee Day were paying Service Tax
on such rent charges. This manifests the fact that the rent collected by the

appellants was straightway transferred to the account of M/s. ABCTCL who
in turn, being the beneficiary of the said rent, paid Service Tax on the

same. Therefore, once Service Tax has already been paid on the rent,

same cannot be demanded on it as this would result to double payment of
Tax which is quite uncalled for.

6. In view of my foregoing conclusions, I set aside the impugned order
and allow the appeal in above terms.

7.. 34lanai arr afta{ 3rd m fqzru z57ta Fath k far mar ?t
7. The appeal filed by the appellants stands disposed off in above

terms.
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To,
M/s. Hasmukhlal Jayantilal & Co.,
28, Shivam Estate,
Nr. Ujala Circle, Sarkhej,
Ahmedabad-382 210.

Copy to:

1) The Chief Commissioner, Central Tax, Ahmedabad.
2) The Commissioner, Central Tax, Ahmedabad (South).
3) ·The Dy./Asst. Commissioner, Central Tax, Division-VIII (Vejalpur),
Ahmedabad (South).

4) The Asst. Commissioner (System), Central Tax, Hq, Ahmedabad
(South).

5) Guard File.
6) P. A. File.


